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MEMORANDUM

	To:
	MHCO Membership


	From: 
	Phil Querin, MHCO Legal Counsel


	Date:
	March 16, 2020


	RE:
	 Court Closings


The fact that Oregon courts are temporarily closing does not mean landlords should not continue to issue default notices where appropriate. While it is true that FEDs will not be able to be filed during the closure, it would be incorrect to do nothing if a violation occurs if you would normally issue a notice.

1. Nonpayment of Rent Notices. If rent remains unpaid under a rental agreement such as MHCO’s form, provides that rent must be paid within 7 calendar days following the due date. If the due date is the 1st day of the month, then it must be paid by the 7th to avoid default.
After default, the 72-hour or 144-hour notice may be served. If rent is not paid within the time provided in the notice, landlords must decide how to proceed, since no FED complaint can be filed.
The best choice is to contact the tenant and try to work something out. Arrangements for payment of partial rent should be reduced to writing, e.g. pay $300 now and the balance on X date. See, ORS 90.417.

Remember, that issuance of three nonpayment of rent notices within a 12-month period entitles a landlord to issue a 3-strikes non-curable 30-day notice. See, ORS 90.630(8).

2. Failures to Cure Other Defaults.  See, ORS 90.630 and ORS 90.632. The same approach should be followed as unpaid rent. If the matter is not cured within the cure period stated in the notice, there is a default upon which the landlord may normally file for eviction.  Unless there is reason to believe the courts will be open, management should consider monitoring the situation well before the end of the 30-day period; if reasonable extensions are appropriate do so in writing.

3. Generally. This court closing situation should NOT be construed to mean that violations should be ignored.  Rather, send out violation notices as you normally would.
 
Landlords have one year to file an eviction for violation of the Landlord-Tenant Act, although such delay is not recommended.  
 
Remember that there are risks of not acting on a violation, especially with regards to the acceptance of rent. There are two choices re acceptance of rent during a 30-day violation period: 
(a) Don’t accept any rent for the month the 30-day period ends (unless the violation has been cured); or

(b) Only accept rent for the remaining number of days in month the 30-day period ends. If rent is accepted for the period after the deadline to cure, it could constitute a waiver, unless promptly returned. See, ORS 90.414 for summary of the events that do not constitute a waiver.  
The reason for protection against waiver is this: When a tenant pays rent at the start of the month, he/she is “buying” the right to occupy the space for that month. This is because rent is paid in advance. 

So if the deadline on a 30-day curable violation notice occurs on, say, May 20, the payment of rent for the month of May means the tenant has “bought” the right to be there through the entire 31 days of May. If you choose to accept a portion of the rent, it must be carefully done:

E.g. May’s Rent ÷ (Number of days in May) x (Number of days through the Deadline Date in May).
� There were amendments to many Oregon  L-T statutes, but the 3-strikes notice has not substantively changed.


� Obviously, we must be mindful of the ripple effect these closings are having on employees, their livelihoods, and ultimately their ability to meet their financial obligations. 
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